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COMPTROLLER GEMHERAL OF THE UMITED STAVES
WASHINGTOW, D.G. 20348

‘ | 4()09 F.

B-~-179028 _ October 12, 1979 L

Blectro Inpulaa, Ine,
P.0, Box 870
Rod Baok, low Joxrsey 07701

Attantiont Mr, Hark Rubin
Prenidant

Gentlemen:

Refarenca L mado to your lotter of July 6, 197}, and oubanaquent
correnpondence, protesting agninat avard of a contract to anyons other
than your firm uuder rocqueat for propanale.(RFP) No, H00027-73-R-0042,
igsued by tha U, S. Harino Corps.

The solicitation in quastion was fosued on Jsauary 26, 1973,
requenting quotatinne for 540 wattmeterw, plus an option for an addi-
tioned 264, On June 1}, 1973, tho deadlfne for hest and final proposals,
three proposals were subnmitted, Kleectro Inpulva (EI) beding lows. A pre-
awvard survey wea then conducted on BI. The preaward toan found ET to ba
ungsatiafactory in several axcas} namalys purchauing and sucontracting;
quality wssurance} past performanca recoxd; and ebility to weat tha
vequired dselivery schadule. -Basad npon this proawsrd aurvey, the
contracting officar dotemined that EX was not rospousible,

On June 14, 1973, the contracting officor requostod a Cextificate
of Competoncy (COC) review frou the Small Buasiness Adntnistyatfon (5BA),
6BA, however, replied that it would take until July 11, 1973, to process
tha COC, The Harine Coips determined this delay to be too long, due to
thae urgent natura of the procureuent, and vequeasted SBA to vreturn all
papervork to them i1f SBA could not veply by Junwn 29, 1973,

On Juno 20, 1973, tho Marine Cormps requirenwnts offica condirmed
fn writing tha urgent need fox tho wattmoters. A Cortificata of Urgency
vao igsued by the Acting Director of the Procurement Division, pursuant
to the provicions of Armaed Services Procurement Regulation (ASPR)
1-705.4(c) (iv). As 8 result, SBA raturned ell documents on tho COC

request,

The Mariane Corpe Procuremont Division Contract Review Board raviwse/]
and approved the contracting officer's racommendation to awaxd to other
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than the low offoror'(vl) and on Juna 21, 1973, evard vas nads to Cuaxial
Dynamica, Inc. (Cuaxial), the second low offaror.

Civan this set of circunstances, EI protested to our Office on
Juna 27, 1973, basing their protent on the following contontionst

{a) 'The praawaxd aurvay was unjust and unfair,

() That they were completely responsiva end vesponasibla and ¢puld
hava provan such 1f given thoilr right to a COC action by the BBA,

(c) Tha Marine Corps did not hava a right to evord the contract to
Coaxial basud on urgeniy aimply baecausa of tha closa of the fispal
year., .

As concarna your first contontion, the pvoavard suryey team found
your fimm to be unsatisfactory im numarous areas,  Our Offfce has con-
sistently talian tho poaition that the question as to the qualifications
of a proopoctive contractor priuvavrily 4{s for detommination by tha pro-
curevant officars concomud, and dn tha absence of any showing of bad
falth or lack of o rcagonabla Lasia fox the datarmination, wa ara norn
requived to shject to the detormination made by the adndnistrative ageucy,
Beo 37 Comp. Gen, 430, 435 (1957). On tho basis of aur raview of the
record and cousidevation of the inforanation grelied upon by the contracting
officar in waking his determpination of yaur lack of ruoponsibility, we
find no banis upon vhich to' legally objcet to the action takan,

| You next contend that you could hava proven your responsibility (2
given an opportunity to have puch reviewad by SBA, Our position hag kern
"that a contrecting officer's detemination of nonresponaibility {s not
final insofar as tho vopocity or credit of a small husinesa Lo concarned.
See 50 Conmp, Cene 67 (L570)s As a result, tne contracting eofficer's
‘initial unfavorahle determination should not warrant ignoring a rore
favorabla propogal of n small busineas coacern without furthax fnveatigo-
tion, ASPR 1-705,4(c) roquires the contracting of fi{cer to rafay a small
busincoo concem to the SBA fov the possiblo issuance of a QIC vhere the
proponal of that concern .is to Lo yvejectad hecavse the concern has heen
" deteruined to be nonresponsiblo e9 to capacity or credit. The nagative,
praavard survay upon which the contructing officer relied in waking his
datexrmination in your casc wau based on factors which directly related
to BI's capacity to perform tha contract. Thevafore, the contracting
 ufficor wan correct and in compliance with ASPR upon rxeferring tho wmattor
' to BB& on Juna 14, .

ﬂcwnvar the withdriwai of the requost £xoa SBA*waa elsn proper, givnﬁ_

the circumetancos of this cnne. ASPR 1-705.4{c)(iv) statas that:
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YA vaferval need not be made to the SBA if tha contvacting

officer certifiecs in writing, end his cartification 18

approved by tha chiof of the purchasing office, that the

avard must be wade without dolay, includes such certifica-

tion and gupporting documontation in the contract file, end - ,
proaptly (urnishes a copy to the SBA, Contracting officars

shall, iwzadiatoly upon raceipt of sufficient informatien,

nmake a detqrainotion concexning tha respensibility of the low - \

reaponsive prospective amall business contractor, If£ & con- .
tracting officar makes a deternination of nunrosponsibility,

and if only capacity or cradit considarations are involved,

ha shall promatly rafer to SBA for COC comaideration unleas

he executea a documanted certificate of urzency indicating

tha spacific roasons why an avard nust ba unde without tho

dalay incident to rafevral ro S/, ® » ¢

In this particular inatanwe, the contrecting officer wade his cortification
on Juse 20, 1973, and ouch was approved by the chief of the purchasing
office, that tha award had to Le mode without deluy due to the urgent need
for the itama iuvolved, A copy of this finding was acnt to NBA, As a
Covtificat . of Urpency hed baen properly oxocutad, the contracting officer
was fustifiaed in not ulloving SBA to review your enplication for a COG.
Therefora, your coantention that you vere improperly denfed a hearing ,
bafora tha SDA is without morit as ASPR 1=705.4(c) (iv) was fully conplicd

witih,
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Your firnl contention is that tho Mayine Corps did not have the rizht
to mnka sn suard of the contfact simply because the figcal year was quichiy
coming to an cud, Tha actual bapis for thy avard, however, vas that a
‘aritical nead :x{stad for the wattaatera and tho lack of such fitems
severoly affected TUP cowbat veadinosa. It 43 roportad that any further
deloy would hava resulted Ja en dnsuificient szownt of lond time reualning
to acquire tha poods wien neaded, No avidairce has been presanted to refute

this deteruinat on.

ASPR 2-407.8(0)(3) (1) gives the contrapting officex the authority to
maka an arayd in such {ustonceg, That sacticn atates!

rare a writton protest against the maling of an oward
48 reccived, mrard shall not ba mede until the mattor ls ‘ ¢
resolved, ualeas tha contracting officer detormines that) ‘
(1) tha items to be procursd are urgantly required; or ¢ & L

Euch 8 detormination was made ou Juna 20, 1973,
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In view of tha foragoing, your protuat ip denied,

- fiinceraly yours,

Paul G, Dembling

Acting Comptrollaer Gonoral
of tlhie United btates





